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IPABA U OBSI3AHHOCTHU WHIUBHUJIA TIPU CMEHE IIOJIOBOM MPUHA VIEXKHOCTH

B nocnennue pecsitunetust Bece OoJblIee YHCIO COMATHYECKHX MpaB YeloBeKa MpHoOpeTaeT CTaTyc OOIeNpU3HaHHEIX. B nan-
HOH cdepe NMOCTOSHHO pacCIIMPSETCs MEXIyHapOAHOE COTPYIHHUYECTBO, Bce OoJiee PacIIMpsieTcsl HALMOHAIbHOE 3aKOHOJATEIbCTBO
W TpaKTHKa, OHW YYUTHIBAIOT HOBBIE TEHJICHIMU OONIECTBEHHOH XM3HU. HecMoTpst Ha TO, YTO CMEHa IOJIOBOW NPUHA/UIC)KHOCTH HE
MOTyYHJIa TAKOTO PACIPOCTpaHEHHs, KaK, HAIpUMep, TPAHCIUIAHTAIlMs OPraHOB M TKaHEil yeloBeKa, OHa OCYIIECTBIISETCS BO MHOTHX
ctpanax. CMeHa 1oja BeJIeT K U3MEHEHHUIO HASHTU(UKAIMY YeTIoBeka. beropycckoe 3akOHOAATEIbCTBO MIPETyCMATPUBAET BO3MOXKHOCTD
CMeHBI nona. JIelcTByoIee 3aKOHOAATENbCTBO 00SM3BIBACT YBAXKATh JTMUHYIO XKHU3Hb JIUL, IEPEHECIINX ONEPALlUH 10 N3MEHEHHUIO II0JIA.
[IpaBo Ha yBaskeHHE YaCTHOH M CEMEIHOM KU3HH — OJHO M3 BKHEUIINX OOILIETIPU3HAHHBIX MPaB YeJIOBEKa, 3aIUTa KOTOPOTO Mpery-
cMaTpuBaeTcsl OOJIBIIMHCTBOM MEXIyHapOJHBIX JIOKyMEHTOB M HAIlMOHAJIBHBIX 3aKOHOJATEIBHBIX aKTOB. B meMokpaTmdeckom oOre-
CTBE MHIWBUJ UMEET IIPAaBO Ha MOBCEJHEBHYIO JKH3Hb 0€3 HaI30pa MM KOHTPOJIS 33 €To JesTeIbHOCTHIO CO CTOPOHEI rocyaapcrsa. Cy-
IIECTBYET PsiI IpaB U OOSI3aHHOCTEH, B OTHOLIEHUY OCYILECTBICHUS KOTOPBIX IIPU CMEHE I0J1a MOTYT BO3HUKHYTbH CIIOpBI, HaIlpUMep,
0 BOMHCKOW 0053aHHOCTH, ITPABE HA 3aHATHE HEKOTOPHIX JOIKHOCTEH, MpaBe Ha MEHCHIO C ONpeJeIeHHOro Bo3pacta u ap. IIpakTuka
EBpomneiickoro cyza mo mpaBaM 4el0BeKa Pa3BUBAETCS TaKMM 00pa3oM, UTO CyA MPU3HAET T€ COLHANbHBIE NPaBa, KOTOPBIMH 001aaaeT
JILO0 COOTBETCTBYIOIIETO MOJNA, T. €. €CIM MYy>KYMHA M3MEHMI TOJI M CTaj XKEHIIMHOH, TO 1ocie U3MEHEHHUs T10J1a 3TO JIMI0 001afaeT
TeMH IpaBaMH, KOTOPHIMH 00JIafaeT JKeHIIMHA (HampuMep, Ooliee paHHHI BBIXOJ HAa MEHCHIO). MI3MEeHeHNe MOI0BOH NMPHUHAIICKHOCTH
JOJDKHO BIIUSITH HA TIPEAENbl IOPUANIECKOH OTBETCTBEHHOCTH, HAIIPUMEp, YTOJIOBHOI (CMepTHas! Ka3Hb, KaK H3BECTHO, HE MOXKET MpUMe-
HSTBHCS K )KEHIIMHAM), PEaIM3alNI0 TPYJOBBIX TIPaB | JAp.

KnioueBble cji0Ba: comaTHuecKue pasa; 110J1; CMEHa I10J1a; YacTHAs KHU3Hb; IpaBa M 00sI3aHHOCTH NP CMEHE II0JIa.
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RIGHTS AND OBLIGATIONS OF THE INDIVIDUAL WHEN CHANGING
THE SEXUAL AFFILIATIONS

In recent decades, a growing number of somatic human rights have become universally recognized. In this area, international
cooperation is constantly expanding, national legislation and practice are increasingly expanding, they take into account new trends in
public life. Despite the fact that the change of sex has not been as widespread as, for example, transplantation of human organs and
tissues, it is carried out in many countries. The change of sex leads to a change in the identification of a person. Belarusian legislation
provides for the possibility of change of sex. The current legislation obliges to respect the privacy of persons who have undergone gender
change operations. The right to respect for private and family life is one of the most important universally recognized human rights, the
protection of which is provided for by most international instruments and national laws. In a democratic society, an individual has the
right to daily life without supervision or control over his activities by the state. There are a number of rights and duties that can be
controversial when the gender is changed, for example, military service, the right to occupy certain positions or to retire from a certain
age, etc. The practice of the European Court of Human Rights develops in such a way that the Court recognizes the social rights that
a person of the corresponding gender possesses; if a man has changed the sex and became a woman, then after the sex change this person
has the rights that a woman possesses (for example, earlier retirement). The change in gender should influence the limits of legal
responsibility, for example, criminal (the death penalty, as it is known, can not be applied to women), the exercise of labor rights, etc.

Key words: somatic rights; gender; change of sex; private life; rights and responsibilities when sex is changed.

Ref.: 17 titles.

BBenenune. B Hauane HBIHEIIHErO CTOJIETUA B IOpUaWYeCKOl nuTeparype, B CMU 3HaunTenbHOE BHUMA-
HHE CTalld YICSIATh TaK HAa3bIBAEMBIM COMATHYECKHM IIpaBaM, TO €CTh TEM IIpaBaM, KOTOPHIE CBSI3aHbI C PacIio-
PSDKEHUEM YeJIOBEKOM CBOMM TeoM. K coMaTHIeCKUM IIpaBaM OTHOCSIT IIPABO Ha POXKIACHUE peOCHKa, TpaBo HA
9BTaHA3UI0, TPAHCILIAHTAIIMIO OPTaHOB, CYpPPOTraTHOE MaTEPUHCTBO, CMEHY I10JIa, a0OPTHI U JIp.

TpaguIMOHHO MPHUHSITO CYUTATh, YTO JIFOAU PA3IMYAIOTCS MO TOJIOBOMY NMPU3HAKY HAa MYXKYHH H JKEH-
mH. OHAKO METUITMHA BBIICISICT HApsIAy ¢ JKCHCKUM W MYXKCKHM TIOJIOM TakKe repMadpoauTH3M (IBYIIO-
JIOCTh), EBHYXOHUIU3M (O€CIOIOCTh, HET TOJIOBBIX XKelle3, HET CEKCYyalIbHOTO MTOBEICHUS ).
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Pe3yabTaThl HccaeqoBaHus M MX 00cy:kaeHue. COBpEMEHHbIE IICHXOJIOTH CUHUTAIOT, YTO JMYHOCTb
HEJIb3s1 CBOJIUTH TOJIBKO K COBOKYITHOCTH YCBOEHHBIX €0 COIMAJIBHBIX posiel (B TOM 4HCie posiel My KUYUHBI
1 SKEHIIUHBI). [[71s HOHMMaHuUs CyIIecTBa JIMYHOCTH OINpEAestoniee 3HaYeHUEe UMEET BBIOOp, IPUHATHE M HCIOJ-
HEHUE YEJIOBEKOM OIPECNICHHBIX COLMAIbHBIX NEHCTBUIl, BHyTpEHHEE OTHOIIEHHE K HUM. UeIoBeKk CBOOOAHO
Y OCO3HAaHHO BBIOMpAET Ty WM HHYIO COLHAIBHYIO POJIb, MPEIBUINT BO3MOXKHBIE MOCIEICTBUS CBOUX IEii-
CTBHI{ 110 €€ OCYIIIECTBICHUIO U IPUHUMAET BCIO MTOJHOTY OTBETCTBEHHOCTH 3a UX PE3YJIbTaT.

HecMmotpst Ha TO, 4TO cMEHa MOJIOBOM NMPHUHAAJIEKHOCTH HE IMOJIy4HJIa TaKOrO pacHpOCTpaHEHHs, Kak,
HamnpuMep, TPaHCIUIAHTAlWsl OPraHOB M TKAaHEH 4YelIOBEKa, OHA OCYIIECTBISIETCS BO MHOTMX cTpaHax. CMeHa
roJjia BEeJICT K U3MEHEeHUIO uaeHTUuKauu denopeka. B 2012 roay B benapycu B CBsI3u ¢ M3MEHEHUEM CBOETO
10JIa HOBBIE MACIIOpPTa MOMYUYMIN MATh YenoBek [1]. [lomaraem, 4to u B mocienyromye roJpl TAKOro poja ore-
panuu IpOBOAMINCH, XOTS UX He NPHUHATO adumupoBats. C ONpeaeseHHON 10Ield MOXHO TOBOPUThH O IIPaBe
YeNloBeKa Ha YacTHYIO KHU3Hb, XOTS M3MEHEHHE T0Ja BeJeT K HEOOXOAMMOCTH HE TOJIBKO M3MEHEHHs oOpasza
KHU3HH, HO U JOKYMEHTOB JINUHOCTH, YTO CTAHOBHUTCS, KOHEYHO €, U3BECTHBIM JJIs OJIM3KUX U 3HAKOMBIX.

[lepBas omeparus Mo cMeHe 1oJia, 0 KOTOpoH opuLIMaIbsHO HMPOHH(OPMHPOBaHa 00LIECTBEHHOCTD, OblIa
ocymecTBieHa B 1953 roxy B Mapokko u Jlannn — amMepukaHel] CMEHIIT MYKCKOH 1ToJT Ha skeHckuit. B CoBet-
cxoMm Coroze B 1970 rogy B Pure 8 HUUM TpaBmaTonoruu u opromneanu npodeccop B. Kannbeps npoussen orme-
paumio 1o nepeMeHe mnosia XeHIIMHE U MOJIyYHI aBTOPCKOE CBUIETENBCTBO HA CIIOCOO OCYIIECTBICHHS OIepa-
UM Kak n3o0pereHue. B HacTosimee Bpems JUAUpYIOILEE MOJOXKEHUE B 3TOW 00jgacTu 3aHMMaeT Tawuiasp.
B CHIA okomno 12 ThIC. XUpYPrOB BBHIMOIHIIOT OMEPAIiy 10 W3MeHeHuro mojia. [lo Muenuto M. H. ManenHoi,
«CMEHa TIoNa BBIpakKaeTcsl B M3MEHEHUH HE TOJNBKO (PU3MYECKUX JaHHBIX, HO M BHYTPEHHETO CO3HAHMs, MUPO-
BO33pCHUS, CMEHE COLMAJIbHOM ponu B o0mecTBe, ceMbe. OTHOBPEMEHHO MEHSETCA U OTHOLICHHE OOIIecTBa
K JuuHOCTH. [loaTOMY npyTroil acmekT uccieaoBaHus — MepeMeHa COLMaIbHOTO Homa» [2].

MOo3HO cOTrIacuThCs co caeayomuM yreepxkaeHueM M. H. Maneunoit: «OcHoBaHMEM A7 CMEHBI ToJ1a
MOJKET OBITh HE JIOOOIBITCTBO, HE IPUXOTh, HE MOJA, a TOJIBKO CTPOr0 MEAMIMHCKUE MOKa3aHUs — 3aboeBa-
HHE TpaHccekcyammaMom» [2]. Tlpu atom mo MexmyHapoaHOU KiaccuduKariy Ooe3Hel TpaHCCEeKCyamu3M
oTpenensieTcs Kak «OKeJaHWE KHUTh U OBITh MPUHATHIM B KaueCTBE JIMIA IPOTHBOIOIOKHOTO 1M0J1a, OOBIYHO CO-
YETaloIIeecs] C YyBCTBOM HEaIeKBATHOCTU WM TUCKOM(OPTa OT CBOETO aHATOMHMYECKOIO MOja M >KEIaHHUEeM
[OJIyYUTh TOPMOHAJIBHOE U XUPYPIUYECKOe JICUCHUE C LIENbI0 CAEIAaTh CBOE TEJIO0 KaK MOXHO 0ojiee COOTBET-
CTBYIOIIUM H30paHHOMY 1oTy» [3].

M3MeHeHme nona ocyIecTBIAETCS, KOT/1a TOMOLIb IICHXOTEPArieBTOB HE Jlajla MOJI0KUTENBHBIX Pe3yIbTaToB.

Pazpgensiem muenue M. H. Maneunoil o ToM, 4TO MAECHTH(UKALMS IO IOJOBOMY IIPHU3HAKY Kacaercs
JIMYHO YEJIOBEKa, B CBS3H, C YEM B TAKOM Cllydae, IPUOPUTETHA BOJIS €To JINYHO, a He POAMTENICH MK JIUL], UX
3aMeHsromux. [lpuemnema Takke MO3WIHMS JAHHOTO aBTOpPA, COTJIACHO KOTOPOW IMpH 3aKJIIOYEHUH Opaka
JOJKHA OBITH 0053aHHOCTH PaOOTHUKOB 3arca 10 perucTpanuu Opaka CoOOMINTh APYTOil CTOPOHE O CACNaHHOM
orepanuy no nepemene nona [2]. B 3apyOexHoil mpakTuke U3BECTHBI MPUMEPHI, KOTJa «II0CTpagaBIlasy CTO-
poHa TpeGoBajia MHOTOTBICSYHYIO KOMIICHCAIIUIO MOPAJILHOTO Bpeaa.

Cornacuao cratbe 19 3akona PecnyOmuku bemapyce 18 utons 1993 roma Ne 2435-XI1 «O 3apaBooxpa-
HeHUN» [4] U3MEHEHHE U KOPPEKIIMSA II0JI0BOH IPUHAUICKHOCTH IPOBOISATCS [0 KEJIAHUIO COBEPILICHHOJIETHETO
MaleHTa B TOCYNapCTBEHHBIX OpraHH3alMsIX 3APaBOOXPAHEHMs B MOpSJKeE, OpenensieMoM MUHHCTEPCTBOM
3npaBooxpaneHust Pecny6nuku bemapycws. Tak, MuHHcTepcTBOM 3apaBooxpaneHus PecnyOnuku benapych
9 nexabps 2010 roga npuHsATO moctaHoBieHne Ne 163 «O HEKOTOPBIX BOMPOCAX WM3MEHEHUS W KOPPEKIHUU
TT0JIOBOH TIpHHAIIS)KHOCTI [5]. IM yTBepxaens! [lomoxkerrne o MeXBEIOMCTBEHHON KOMUCCHU IO MEIHKO-
MICUXOJIOTHYECKOH M COIMaIbHON peadMIMTaluy JIUL C CHHAPOMOM OTpHLAHUs 1moJia mpu MUHKCTEpPCTBE 3apa-
BooxpaHeHus: Peciyonuku benapyce; MHCTpykuns o mopsiake U3MEHEHUS] U KOPPEKLMH TOJIOBON MPHHAIICHK-
HOCTH IO JKEJIAHUIO COBEPIICHHOJETHETO MAalUeHTa B TOCYJAapCTBEHHBIX OPraHU3alUsaX 3IpaBOOXPAHEHUS;
YTBEPXKIIEH cocTaB MeXBEIOMCTBEHHONH KOMUCCHH IO MEIUKO-TICUXOJIOTHYECKON U COIUATBHOW peaduianTa-
UM JIUI ¢ CHHIPOMOM OTpULAHMA Moja mpu MuHHcTepcTBe 3apaBooxpaHeHus Pecnybnuku benapyce co-
[JIACHO MPUIIOKEHUIO K HA3BAHHOMY ITOCTaHOBJICHUIO.

B cootBercTBuu ¢ ITonoxeHueM 0 MEXBEAOMCTBEHHON KOMUCCHU 110 MEAUKO-TIICUXOJIOTMYECKOH U COLU-
IBHOW peadMIUTAlUK JIML C CHHAPOMOM OTPULAHUA Mojia Ipu MHHHUCTEpCTBE 3paBOOXPAHEHUS] KOMHUCCHS
CO3/1aeTCs B COCTaBE HE MEHEE MATHAAATH WICHOB U3 YHCIIA BEAYIIMX YUCHBIX U CIENMATNCTOB MUHHCTEPCTBA
3apaBooxpaHeHus PecnyOmmkn benmapych, MunuctepcerBa 06opoHsl PecnyOmmkn bemapych, MuHHCTEpCTBa
BHYTpeHHUX Jen Pecnybnuku bemapycs, Munucrepera octunnu PecriyOnuku benapycs, MunmcrepcTBa 00-
pasoBanus PecniyOonuku benapycs, a Taxoke opranuszanuii cucreMsl MuH31paBa.
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B IlonoxxeHnu onpezesneHsl CleaAyoIue OCHOBHBIE 3a1a4l KOMUCCHU: PACCMOTPEHHE 3asiBJIICHUSI COBEP-
[ICHHOJIETHETO TMalMeHTa 0 HEOOXOAMMOCTH U3MEHEHHs MOJIOBOM MPHHAIEKHOCTH TOCIIE MPOBEACHHUS HE00-
XOAMMOTO 00CIEIOBaHMS, B TOM YHCIIE MOCJE MPOBEACHHS NOMOJHUTENIEHOTO 00CIEIOBaHNS B COOTBETCTBUH
C PEKOMEHAALUSIMH KOMHCCUH, U IPUHSITHE COOTBETCTBYIOIIETO PEIICHHU 00 N3MEHEHNH HOJIOBON MPUHAIIEHK-
HOCTH TPU HAJMYUU METUIIMHCKHUX TOKa3aHWH M OTCYTCTBHM MEAMIMHCKHX IPOTHUBONOKAa3aHUU; peIIeHHe
HHBIX BOIIPOCOB, KaCAIOLIUXCA U3MEHEHHS U KOPPEKLIUH TTOJIOBOM PUHAUIEKHOCTH.

B cootBercTBuM ¢ MHCTpYKUMEH 0 MOpsIKEe U3MEHEHHUS M KOPPEKLMH TTOJI0BOI MPHHAIIC)KHOCTH I10 JKe-
JIAHUIO COBEPIICHHOJIETHETO ITalMeHTa B I'OCYAAPCTBEHHBIX OPraHM3aLUsIX 3APaBOOXPAHEHMS MAIUEHT, 0-
CTUTIIMIA COBEPIICHHOJIETUS M JKENAIOIUi M3MEHHUTH MOJIOBYIO IMPHHAUIEKHOCTh, YKa3aHHYIO B Tacropre
rpaxganrHa PecyOnuku benapyck nian MHOM OOKyMEHTE, yIOCTOBEPSIOLIEM JIMYHOCTD, OOpamaeTcsi Ha KOH-
CYJbTaTHBHO-JUATHOCTUYECKUN (TIEPBUYHBII) MIPUEM K 3aBEAYIOIIEMY CEKCOJOIMYECKHM OTIEJICHHEM yupe-
KICHUS 34pABOOXpaHeHUs «I 0pOACKON KIMHUYECKUI IICUXHATPUUYECKUI TUCIIAHCEP», KOTOPBIA OJTHOBPEMEHHO
SIBIISIETCSL ceKpeTapeM MeXBEeIOMCTBEHHOH KOMHUCCHU IO MEIMKO-TICHXOJIOTMYEeCKOi M coluansHON peabunu-
TallMU JIUIL ¢ CHHAPOMOM OTPHLAHMS [T0J1a IpU MUHHUCTEPCTBE 3ApaBooxpaHeHus PeciiyOnuku benapyce.

JeiicTByroliee 3aKOHOAATEILCTBO O0S3bIBAET YBaXKaTh JIMYHYIO JKU3HB JIMIL, IIEPEHECIIUX OIEpaLuy 110
HU3MeHeHuIo nona. [IpaBo Ha yBaskeHHE YaCTHOM U CeMEHHOM KU3HN — OJHO M3 BaKHEHUIINX OOLICTIPH3HAHHBIX
[IPaB YeJIOBEKa, 3aIUTa KOTOPOro MpelycMaTpUBacTCsl OOJIBIIMHCTBOM MEXIyHAPOAHBIX JOKYMEHTOB M Halu-
OHAJIBHBIX 3aKOHOJATENbHBIX aKTOB. B myHkTe 1 cratbu 8§ KOHBEHIMHU O 3alUTE MpaB YENOBEKAa M OCHOBHBIX
cBobon (Pum, 4 Hos0ps 1950 roma) [6, c. 108] 3akperyieHO MpaBO 4YEJIOBEKAa HA YBaKEHUE €ro JIMYHOU
1 ceMelHON kKM3HU. JJOKTprHHa HEBMeNIaTeIbCTBAa CO CTOPOHBI IOCYAapcTBa COCTOMT B TOM, YTO OHA YETKO 3a-
KpeIisieT IPaBO Ha HENPUKOCHOBEHHOCTh YaCTHOW J>KHM3HU. B JeMokpaTHuecKoM OOIIeCTBE MHIUBHI HUMEET
NpaBO Ha MMOBCEHEBHYIO XKH3Hb 0€3 HAA30pa WIIK KOHTPOJIS 32 €ro NesTeIbHOCTBIO CO CTOPOHBI FOCYIapCTBA.

Kax ormernna EBponeiickas koMmuccus, IpaBo Ha MpaiB3cH, IpaBo JIMIA )KUTh KaK XOUeTcsl, He OMacasch
OTJIACKH, MPaBO HA YBa)XEHUE YACTHOW >KM3HHU BKIIOYAET B ce0s MPaBO Ha yCTAHOBJIECHHE WU MOIJEPXKAHUE OT-
HOIIEHUH C IPyTUMH JIIOAbMHU, OCOOCHHO B SMOLIMOHAIBHOM cdepe, B LENsIX Pa3BUTHA U pPealn3alii COOCTBEH-
HOUW JIMYHOCTH.

Takum 00pa3zoM, pa3BUTHE MEIULMHBI CAENAT0 TEXHWYECKH BO3MOKHBIM HM3MEHEHHE OHMOJOrMYecKOro
0jIa IyTeM FOPMOHAJIBHOTO JICUCHUSI M XUPYpruueckoi onepanuu. OJHAKO CMEHa I0jia BBIPa)KaeTcsi B U3Me-
HEHUH HE TOJBKO (PU3MUECKUX TaHHBIX, HO U BHYTPEHHETO CO3HAHMSI, MUPOBO33PEHHS, CMEHE COI[MATEHON POIH
B oOmiecTBe, cemMbe. OTHOBPEMEHHO MEHSIETCSl M OTHOILICHHE OOIIECTBa K JIMYHOCTH. B CBSA3M ¢ 3TUM Ipyroii
aCIIEeKT MCCIIEeJOBAaHMS — IepeMeHa COLUAIBHOTO 0.

CymecTByeT psn mpaB M 00sf3aHHOCTEH, B OTHOIIEHHH OCYIIECTBIEHHUS KOTOPBIX MOTYT BO3HHUKHYTh
CIIOPBI, HAIPIMEP, BOMHCKAs 00SsI3aHHOCTD, IPAaBO Ha 3aHSATHE HEKOTOPBIX JOKHOCTEH, MPaBo Ha MEHCHIO U JIp.
[Ipaktuka EBponelickoro cyaa mo mpaBam 4elOBEKa pa3BUBAETCs TAaKUM 00pa3oM, UTO CyZ NMPHU3HAET T€ COLU-
JIbHBIE NIPaBa, KOTOPBIMH O0JIAAAET JHULO COOTBETCTBYIOIIETO 10JIA, T. €. €CJIM MY>KYMHA W3MEHMII 1101 U CTall
KEHIIUHOW, TO TMOCe M3MEHEHHs IMoJia 3TO JIMLO O00JafaeT TeMH MpaBaMH, KOTOPBIMH 00JalaeT >KEeHIIMHA
(manpumep, Oosiee paHHUH BBIXOA Ha MEeHCHUIO). KOHEYHO, MOTYT BO3HHKHYTH BOIPOCHI C CTIOJIHEHHEM O0sI3aH-
HOCTEW, Hampumep, BOMHCKOW. M3MeHeHre MOoJoBON MPUHAIEHKHOCTH TOJDKHO BJIMATH, HAa HAIll B3TJISNJ, Ha
MIpeJieNbl IOPUANYECKO OTBETCTBEHHOCTH, HAIllpUMEp, YTOJOBHOM (CMepTHas Ka3Hb, KaK M3BECTHO HE MOXKET
MPUMEHSTHCS K JKEHIIHAM ), Pean3aliio TPYIOBBIX [IPaB U JIp.

EBponeiickuii cya mo mpaBaM 4eJoBeKa pacCMaTpUBaeT HENMPU3HAHNWE HOBOM MOJIOBOW NMPHHAMJIEKHOCTH
KaK HapyIllICHHUE IIpaBa Ha YBa)XKEHHUE JIUYHOH KU3HU 4EJIOBEKa.

B nocnennee Bpemsi 000CHOBaHHO yKa3bIBaeTCs HA HANWYHE OCOOCHHOCTEW COXpaHEHHsI OpayHBIX OTHO-
LICHUI MPU CMEHE I0Jla M HACTYMAIOUIUX B CBSI3M C 3THM MOCIEACTBUI, B YACTHOCTH, OTHOLICHUH C ETHMHU.
Jns 3apyOexHBIX CTpaH JaHHAS CUTyalus HECKOJIBKO «yIPOLIAETCS», HAIIPUMEDP, B PAAC U3 HUX Pa3pelICHBI
onHomonble Opaku. Y Hac coryacHo cratbe 32 Koncrutyuuu Pecniybnuku benapycs [7] skeHIIMHA U My>KYMHA
[0 JOCTIKEHHH OpavyHOro BO3pacTa UMEIOT MpaBo Ha JAOOPOBOJIBLHON OCHOBE BCTYNHTH B Opak W co31aTh ce-
MbI0. B HEKOTOPBIX KOHCTUTYLMAX MIET Peub O MY>KUMHAX M KEHIIMHAX (3TH CJI0Ba UCIOJIB3YIOTCA BO MHOXeE-
CTBEHHOM YHCIIE), YTO JaeT IMOBOJ HacTaWBaTh HA MpPaBe 3aKI0YaTh roMoceKkcyanbHble Opaku. [lomaraem, 4rto
penakuus Hamed craTbu Ooliee yJauHas: OHa CHMMAeT BCE BOIMPOCHI M AaeT OJHO3HAYHBIA OTBET — B Opak
BCTYIIAIOT JIMLIA PA3HOTO oA (MY>KYMHA U )KEHIIKHA).

B cnopte cTporo moaxoIsaT K ONpeNesICHHUIO ITOJIOBON MPUHAUIEKHOCTH, TaK KaK OT MPUHAJICKHOCTH
K TOMYy WIA HHOMY TIIOJIy MOXET 3aBHUCETb CIOPTHBHBIA pe3yibTaT. Tak, Hamajgammylo cOOpHOI
OkBatopuanbHoi I'BuHen mo ¢yroony XKenoBeBy AnpoHMy (Genoveva Afionma) 3acTaBuid OOHAXHUTHCS IS

132



FOpuouueckue nayxu Beimyck 5/2017

JOKa3aTeNbCTBA, YTO OHA SBIAeTCA >KeHIIHMHONH. COMHEHHS BO3HUKIM B TPHHAIICKHOCTH AHBOHMBI
K )KCHCKOMY TIOJTy U3-3a €€ CHIJIOBOI MaHephl UTPBL. B To e BpeMsi, kKak oTMeTHIIa (pyTOOINCTKA, e HUKOT/Ia He
npeJyiaraiay IporuTH reHaepHbIi TecT [8].

B meuatnbIX cpencTBax MaccoBoi WH(GOPMAINH, HE TOJBKO 3apyOEKHBIX, HO U HaIllel pecITyOJIiKu, CeTH
WHTepHeT nosBISIOTCS MyOIMKaIiK, CBI3aHHBIE C peaiu3aliueil rpaXaaHaMi CBOMX coMaTHdeckux mpas. [lo-
3UTUBHO, YTO YCTOU HAIIEro oOmiecTBa Oosee MpoYHbIe, YEM 3TO, KaK MBI ceiuac HabIromaeM, IPOUCXOAUT Ha
3amaje, Te pacipoCTPAaHEHHOH cTana MpaKTHKa 3aKIIOUeHHS OJHOMOJBIX OpaKoB, MpoIaraHua TOMOCEKCya-
JU3Ma, YChIHOBJIeHHE (yI0OUepeHre) NeTeil OHOMIONBIMA ceMeHHBIMU napaMu. «CTaHIapTOM» YK€ CTAaHOBUTCH,
YTO pOJIUTENCH Ha3BIBAIOT poauTenb Ne 1, pogutens Ne 2.

[ToaTomy cumTaem, 4TO MpoMaraHaa TAKOrO Poja OTHOUICHHWH JOJDKHA OBITh UCKIIOYEHA, TaK KakK B MPO-
TUBHOM CJIy4ae OT €€ BIMSHUS CI0XHO yOepeus aereil. Ho B To jke BpeMs clienyeT HCKIIFOUYNTh HeTaTHBHEIE, Ha
HAaIll B3TJISL, TPUMEpPBI, KOTJIa TpaXkiaHe HeIOIMyCTUMBIM 00pa3oM pearupyroT Ha MperyCMOTPEHHYIO JTH00 He
3allpelIeHHYI0 3aKOHOM Pealn30BaHHYI0 BO3MOXKHOCTh B cepe coMaTnieckux mpas. B wactHocTH, mpuberatoT
K HACWIWIO, IPUYMHEHUIO TEIIECHBIX MOBPEXKICHUH, IMyOIUIHBIM OCKOPOJEHMSIM U T. TI. XOTs JeHCTBYyOIIEe
Oemopycckoe 3aKOHOAATEIhCTBO TPEAyCMATPHUBAET CMEHY ITOJIOBOW MPHUHAIJIEKHOCTH, BCE K€ OONBITMHCTBO
HAIlMX TpakJaH HETaTHBHO OTHOCHTCS K CEKCyallbHBIM MEHBIIMHCTBAM BOOOIIE U HE BIIOJHE OJOOPUTENBHO,
B TOM 4HcIe, K cMeHe mona. Ecnu Ol Takue onepanui ObUTA HEITPaBOMEPHBIMH ¥ HEOOOCHOBAHHBIMH, TO 32 WX
MIPOM3BOCTBO JOJKHA OblIa OBl HACTYTATh OTBETCTBEHHOCTH, HE TOBOPHM YK€ O TOM, YTO Ha MX BO3MOXKHOCTH
MIPOBEICHUS HE MOTJIO OBITh YKa3aHuUs U B 3aKoHe. OMHAKO, KaK BUIUM, 3TO He Tak. bonee Toro, AeiicTByroIiee
3aKOHOAATENILCTBO OOS3BIBACT yBa)KaTh JMYHYIO JKMU3HB JIML, TEPEHECIINX ONepaluyd MO0 M3MEHEHHIO II0JIa.
Koncrurymus Pecnybnmuku bemapych 3akperusieT paBeHCTBO BCeX Iepell 3aKOHOM U PaBHYIO 0e3 BCAKOU JwC-
KPUMHWHAIIMY 3alIUTy MPaB ¥ 3aKOHHBIX MHTEpecoB (cTaThs 14). Iuckpumunanms (ot nar. discriminatio pasinu-
YeHHe) — OOILIENPaBOBOM TEPMUH, 0003HAYAIOMINK OOBIYHO YIEMIICHHE MPaB I0PUANMYECCKUX WK (PU3NIECKUX
L. JucKpUMHHALKS 03HAYaeT OCYLIECTBICHUE Ha YPOBHE 3aKOHA WM HA MPAKTUKE Pa3Iuuus MEKIY JIIOIbMU
Ha OCHOBAaHUU MX NPHUHAJIEKHOCTU K ONpeNeTeHHON rpynne. Takux NpuMepoB AUCKPUMHUHALMU MHOIO, O He-
KOTOPBIX M3 HUX COOOIIaeTcs B CpelcTBax Maccod mHpopMmauuu. Tak, OKpy>KHOH Kilepk okpyra PoysH mraTta
Kenrykku Kum [Iauc (Kim Davies) Oblia BeI3BaHa B CyJ W3-32 HEXKENAHUS PETHCTPUPOBATH OHOIOIBIC
Opaku. Ee oOBMHWIM B HEYBaXKCHHH K Cymy. OOpaTHBIIHECS C UCKOM aMEPHKAHIIBI TIOMPOCHIIN HE Ha3HAYaTh
J3BUC TIOPEMHBIN CPOK, @ OTpaHUIUTECS mTpadom [9].

B MexayHapoIHBIX JOKYMEHTax IO MpaBaM 4elloBeKa MpeoyCMaTpHBAeTCs, YTO CTpaHa, UX paTuuUIu-
poBaBiasi, 00s3aHa yBaXkKaTh U 00ECIIEYUTh BCEM IIIOISAM, HAXOJAIIMMCS Ha €€ TEPPUTOPHH M B Tpefeniax ee
IOPUCIMKIINY, TIpaBa YeJoBeKa 0e3 KaKuxX-THOO pasnuyuif, TAKMX KaK paca, BET KOXKH, IOJI, A3BIK, PEJIUTHS,
MOJIMTUYECKUE MM WHBIE B3IJISAbI, HAMOHAIBHOE MM COLUATBHOE MPOUCXOXKACHUE, COOCTBEHHOCTD, POXK/e-
HUe WIH WHOH cTaryc. BeceoOmas nexmaparus npas denoBeka (1948) zampernina Bce GopMBI pacoBOil U APYTOi
TUCKpUMUHAIMH. He TOmKHO OBITE «Kakoro OB TO HU OBLTO pa3inyus, KaKk TO B OTHOIIEHUH PAaChl, IIBETa KOXKH,
T10J1a, S3bIKA, PETTUTUH, TIOTUTUYECKUX WU UHBIX YOSKISHUH, HAllMOHAIHLHOTO UM COLMAIBHOTO IMPOUCXOXKIe-
HUS1, IMYIIIECTBEHHOTO, COCIIOBHOTO HJIM WHOTO TMOJIOKEHUs» (cTaThs 2 Beeobmel aexmapanun) [6, c. 78]. Jduc-
KpUMHHAIHS 3apeleHa B OTHOIIIEHUH «Pachl, TI0JIa, sI3bIka Witk peaurum» (ctatbs 1(3) Ycerasa OOH) [10].

B nocniennee BpeMsi 000CHOBaHHO yKa3bIBAeTCsl HA HANWYHE OCOOCHHOCTEH COXpaHEHHsI OpayHbIX OTHO-
LIEHUH MpH CMEHE TOoJa OJHUM M3 CYNpPYroB M HACTYMAIOUIMMM B CBSA3HM C 3THUM IIOCIEACTBUAMU B CBA3H
C HAJIMYMEM B TaKoH cembe nerei. [ 3apyOeKHBIX CTpaH JaHHAs CHTYyallusl HECKOJIBKO «YIPOIIAETCs», TaK Kak
B psilie M3 HUX pa3pelieHbl OJHOMONbIe Opaku. Y Hac 3TO SBISETCSA MPOOIEMON, KOTOPYIO HEOOXOIMMO PEIINTh
B 3aKOHOJATENbCTBE. Tak, MOMOOHBIN cinydail Obul ommcaH B razere «Beuepauit Morunes» [11]. IIpu ocmoTpe
3aJIepKaHHOT0 33 Kpaky HEOXKHUIAHHO OOHAPYKHUIIOCH, YTO JIUIIO CMEHWIIO TIOJ (C KEHCKOT'0 Ha MYXKCKOi). DTOT
YEJIOBEK MPOXKHUBAJ C IPYTOH KSHIIUHOH, Y KOTOpo#i ObII0 Tpoe mereii. OgHako mpobdiieMa He TOJIBKO B HECTaH-
JApTHOW CHUTyalluH, CKOJIBKO B BECbMa, MATKO TOBOPSI, BBI3BIBAIOLINX KOMMEHTAPHUSIX aBTOPOB CTaThbH B yKa3aH-
HOM razeTe OTHOCUTEIBHO CMEHBI T0J1a 3TUM JIUIOM.

Kak BuanM, nprHa IeKHOCTh K ONPEACIICHHOMY IIOJTy BIUSET HA MPABOBOM CTaTyC yenoBeKa. Tak, «Ku-
TenbHUIA Topona bat B BenukoOpuranuu J[xexkn BpyknuH co3mana meTULNIO, MPU3BIBAIOIIYIO TIEPEBECTH €€
noub-TpaHcrennepa Tapy XaacoH B )KEHCKOE UCIIPABUTENLHOE YUPEXKCHUE ATl OTOBIBAHUS TIOPEMHOTO CPOKA.
Kak coobmraer nzmanue, MaTh Ha3Bana “JKECTOKAM W BO3MYTUTENBHBIM ™ PEIICHUE CYIbH, KOTOPBIA OTIPABUI
TpaHCTeHJiepa B MYXKCKYI0 TiopbMy. Ilo cioBam BpykiuH, 0 reHaepHOM MpoluioM 26-ieTHeidl Tapsl HaloMu-
HaeT TOJIKO yKa3zaHWe Mosia B AoKyMmeHTax. OHa mo0aBuia, 4TO KH3Hb €€ JOYepH HAaXOIWTCS IOJ Yrpo3oii
U JeByIIKa OyNeT ‘“NoJBEep)KeHa ICUXOJOTHIYECKOMY H (PH3UYECKOMY HACWIHIO”, €CIM OCTAaHEeTCS B MYMKCKOM
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TiIopbMe» [12]. Kak cooOummnmm B ¢iry:k0e HCIIOHEHHS HakKa3aHUH, 10 3aKOHY pa3MEIICHUEe MPaBOHAPYITUTEIICH
B TIOPbMaXx MPOHMCXOIUT B COOTBETCTBUU C IIOJIOM, YKAa3aHHBIM B JJOKYMEHTaX. YnomsHyTas Beie Tapa Xanacox
B TEUEHHE MOCJIEAHUX IIECTH JeT obpamanack K yciayraM IJIaCTHYECKOro XHpYypra Uil MU3MEHEHUS MOJIOBOH
MIPUHAUICKHOCTH. beina ocyxneHa Ha 12 Henmenb 3a apaky B O0ape [12]. [lomaraem, 4to B Takoii cutyarun (Ipu
CMCHE TI0J1a) WU JIaKe MPU MOTPaHNYHON CHTYalluH, KOTJa HIET MPOIIeCcC CMEHBI Mojia, MpeObIBaHKE JIHI] B Me-
CTax JIMILIECHUsI CBOOOABI, B MPEIBAPUTENFHOM 3aKJIIOYCHUHU U T.I. JODKHO UMETh OCOOCHHOCTH: CIEAyeT y4H-
TBIBAaTh BCE OOCTOSITEIbCTRA.

He Bce cTpaHbl Ipu3HAIOT IIPaBO HA CMEHY IIOJIOBOM NMPHHAAJIEKHOCTH, IIO3UTHUBHO K 9TOMY OTHOCSITCA.
Wnorga Ttakyro mo3umuio (GopMHPYIOT NMPEACTABUTENH penurud. Tak, «IyXOBHOE YIpaBieHHE MYCYJIbMaH
(mydTuar) Kazaxcrana BbiHecno ¢eTBy (IIpaBoBOE pEIICHHE IO ONPEAEICHHOMY BOIIPOCY) O 3alpeTe CMEHBI
noja. B onmucaHun OCHOBaHMI [UIS TAKOTO PEICHMS OTHEN Liapuara ¥ ¢erB MydTuara cocjiaics Ha TO, 4TO
“Takhe HeJIenble U MEpP3KHe MOCTYNKH (M3MEHEHUE OPraHOB Tesa) OJOOPSIOTCS W MPHUBETCTBYIOTCS UOIHCOM
(mwaiiTanoM)”, a TakXKe yKas3all Ha 3allpeT My KUMHaM MOApa)xaTh KEHIIMHAM, U JKEHIIHHAM MOJpaXkaTh MYX4H-
Ham. Kpome Toro, B JlyXOBHOM yTpaBiIeHWN NPUBEIH pelieHHe 3ToW Mpobiemsl, naHHoe B 1989 rony Akane-
MHEN HCIIaMCKOTO TpaBa npu BcemMupHOU ncnaMckoil ure, COrjiacHO KOTOPOMY CMEHA M0Jia B3POCIBIMU MY K-
YUHOW WIM JKEHIIWHON “‘sBisieTca XxapamoM™ (3ampeTHhIM AelicTBHeM). B HosiOpe 2015 roga mydtusat Kazax-
CTaHa 3alpeTH MCKYCCTBEHHOE OIUIOAOTBOpEHHE BHE Opaka. B ceHTsiOpe Toro sxe roma rnasa J[yXxoBHOro
yIpaBJIeHUs MyCyJIbMaH PeCIyOIMKN 0OBSBUIL, YTO JaJl IIOPYy4YEHHE BCEM MEYETsIM HE IIPOBOANUTH HUKAX (00psaa
OpakocodeTanusi) 6e3 cripaBku u3 3arca» [13].

B 10 ke BpeMsl B MHBIX TOCYAapCTBaX TPAHCCEKCYallbl HE CKPHIBAIOT CBOMX MeTadOpMO3 B CBSI3H C H3Me-
HEHHEM TI0JIa M Ja)Ke CTPEMSTCS K IMONMTHYECKON (IyOnmaHo# faestenpHOcTH). Tak, B [lomsme AnHa ['pomcka
SIBJIATIACH TIEPBBIM TPAHCCEKCyaJoM, M30paHHBIM B HIDKHIOIO TajlaTy MOJBCKOTO MapiameHTa. bonee Toro,
B 2015 romy oHa 3asBiAia O HamepeHWH OamnotupoBarhcs Ha mocT [Ipesmgenta Ilompmm. [poacka Obina
n30pana gemyrtaroMm B 2011 romy, depes roj mocie OKOHYATEINBHON cMeHBI mona [14].

N3BecTHBIM amepukaHCKUM BoeHHOCHyXamuid bpaanu MsHHMHT, KOTOpBIM Tiepeman s pecypca
WikiLeaks coTHH TBICSIY CEKPETHBIX JOKYMEHTOB 00 aMEpUKaHCKMX BOEHHBIX omnepauusx B Mpake u Adranu-
CTaHe, TAaKXKe CMEHMJI II0JI, HaXO[sCh B 3akitodeHud. CuuTas CBOIO CTpaHy HempaBod, MPHHHMHI B Hadaje
2010 roma ckommuposain 400 TeICSY TOKYMEHTOB O BoiiHE B Mpake u 91 ThIcSdy MaTepualioB Mpo BoWHY B Adra-
HUCTaHe, 3aIicaB UX Ha Juck. 22 aprycra 2013 rona cyn npuroBopui ero k 35 rogam TiopsMbl. Ha cienyromuit
JeHb MDPHHUHT MONPOCWI CyA Ha3bIBaTh €ro >KeHIIMHOH. [Ipormenue Obuto ynoBiaeTBOpeHO. ApMeiickue Me-
IOUKH TIOCTaBWIM €My IHarHo3 «reHaepHas auchopus» (renaepHas aucdopus (paccTpoiCTBO T'€HAEPHOI
UJACHTUYHOCTH) — COCTOSHUE IPHU TPAHCTCHJEPHOCTH, KOTJa YeJOBEK HE MOJKET IMOJHOCTHIO MPUHATH CBOU
TeHJIEPHBII CTaTyC MY>KYMHBI WIH JKEHIIMHBI) [15] 1 KOHCTaTHPOBAJM, YTO OH HE MOXKET MPUHATH CBOM CTaTyc
MY>K4MHBL. Ha 3TOM OCHOBaHMHM 3aKJIIOYEHHBIH TOTPeOOBa 00ECIEUNTh €My COOTBETCTBYIOIIEE JICUCHUE, XOTS
B BOCHHBIX TIOpbMAaX, B OTJIMYWE OT I'PaXKIaHCKUX, MAIMEHTOB C TaKUM JuarHo3oM He yedar. B 2015 roay
Mb>HHHMHT, B3SIBIINHN JXEHCKOE UMs UeJicH, CTall JICUUTHCS 3a CUET TOCydapCTBEeHHBIX cpenacT. Ha doHe mposo-
OUMOTO JiedyeHHss MaHHHMHT-Yencu IBaXKabl IbITajJach HOKOHUUTH ¢ co0oil. Ilpu takux oOcrosTenscTBax Ilpe-
supeHt CIIA Bapak O6ama mocunTan Haka3aHWe Ipe3MEPHBIM, COKPAaTHUB CPOK 3akitodeHus. [locie cemu et
3aKII0YeHNs] MaHHUHT BBIIUIA HA cBOOOAY. « MIHHHHT TIOKA OCTaeTCs BOEHHOCTyXallleil — BEpIUKT BOEHHOTO
cyla 00 YBOJILHEHHH C JIMILIEHUEM TpaB U NPUBHIIETHH ObLI 00KalloBaH, W MOKa €if OyayT HOCTYNHBI BCe ap-
MEWCKHUE MPUBUIIETHH, B TOM YHCIIE 3APAaBOOXPAaHEHUE 32 TOCYJapCTBEHHBbIN cuet [16].

Kak nanexo 3amnum 3a pyoeskoM B 00ecliedeHIH «CBOOOABD» C ONpeiesIeHNEM I0JI0BOH MPUHAUIEKHOCTH,
BHUJHO Ha cieayrouiem npumepe. B Mandecrepe k 2018 roay mnanupyercst OTKpbITh HepByto mkory s JI'BT-
nereil. THUIMATOPOM OTKPBITHS CHELUAIN3UPOBAHHOIO yuyeOHOro 3aBeeHus BeIcTymwia opranu3anust LGBT
Youth North West, koTopast 3aHIMaeTCs 3alTUTON TIPaB CEKCYalbHBIX MEHBITMHCTB. [ImaHupyercs, 9To mkoixa
OyIeT OTKphITa B paMKax rocyaapcTBeHHo mporpammbl The specialist schools. [Ipu aTom vacTs huHaHCHpPOBaA-
HUSL — 16 THICSY ByHTOB (OKOJIO 24 ThICSY momtapoB CIIIA) B ron — BoseMmet Ha ce0st LGBT Youth North
West. Ha npopaboTKy mpoekTa opraHW3amus y>Ke MONyYriIa OT BJIACTEH Topona TpaHT B pasMepe 63 ThICIY
¢ynroB (okono 96 teicsiu momnmapoB CIHA). Becero B yue6HOM 3aBenennu Oyner 60 mect. B mpecc-penuse
LGBT Youth North West ormeuaercs, uTo ynop npu Habope ywamuxcst OyneT nenaTbcs Ha AETei, KOTOpbIe
yxe camoonpenenunuchk kak wieHsl JII'bT-coobmectBa. OxgHako yyeOHOe 3aBeneHUe OyneT BBIACISATH MECTa
U I IeTedl ¢ TpamuInoHHOW opueHTarueit. lupextop mo crparermdeckoMy pasButuio LGBT Youth North
West Amenus Jlu (Amelia Lee) 3asBuna, uto Takue yueOHBbIE 3aBeACHUS HEOOXOIUMBI, IIOTOMY YTO, HECMOTPSI
Ha BCE 3aKOHBI, KOTOPHIE OTPaXKAAIOT I'eeB OT U3AEBATENLCTB, B OOBIYHBIX LIKOJAX MO-IPEKHEMY 4acCThl CIIyyau
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3amyTUBaHus U NpuTecHeHui 1o otHoueHuto K JII'bT-neram. IlpeacraBurenu ropojickoro copera MaHnuecrepa
3asiBIIIH, uTO noepxuBaroT HaunHanue LGBT Youth North West [17].

3akaouenne. [IpoBeeHHBIN aHAIH3 3aKOHOIATENHCTBA M MTPAKTHKU €r0 MPUMEHEHHS CBUICTEIHCTBYET
0 HEOOXOIMMOCTH COXPAHCHHUS CJIOKHUBIIMXCS B HAIIEM OOIIECTBE TPAIUIMM U B TO K€ BPEMs MPOSIBICHUS TO-
JIEPAHTHOCTH K TEM JIMLaM, KOTOPBIE M3MEHUJIHU IOJ B CHIIy MEIUKO-TICUXOJOTUYECKUX MpUUMH. M3MeHeHue
MIOJIOBOTO CTaTyca YelIoBeKa BelleT K M3MEHEHHUI0 00beMa ero mpas, CBOOO/I, 00s3aHHOCTEH U OTBETCTBEHHOCTH.
B wacTHOCTH, 3TO MOXET KacaThCs BOWHCKOW OOS3aHHOCTH, BO3pacTa BBIXOJA HA MEHCHIO, YTOJIOBHON OTBET-
CTBEHHOCTH, TPYJOBBIX U MHBIX TapaHTUH. Jl0HKHBI MPU3HABATHCS TE COIMAIBHBIC paBa, KOTOPBIMH 00JIa1aeT
JUII0 COOTBETCTBYIOIIETO Toja. HemomycTma NIUCKPUMHHAILUSA IO TOJOBOMY TPHU3HAKY WM TPH3HAKY
H3MCHEHMUS T10JIa.
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